PROSECUTION SERVICES
CITY OF TUMWATER/THURSTON PAO
INTERLOCAL AGREEMENT
THIS INTERLOCAL AGREEMENT, is made and entered into pursuant to

+HN
RCW 39.34 in duplicate this lD day of"Decer'ﬂ ber , 2010, by and between

the CITY OF TUMWATER, a Washington municipal corporation, hereinafter
referred to as the "CITY" and THURSTON COUNTY PROSECUTING
ATTORNEY'S OFFICE, hereinafter referred to as the "PAO"

WITNESSETH:

WHEREAS, the CITY desires to have prosecution services performed by THE
PAO as set forth in the Scope of Work, attached and incorporated by reference
herein;

WHEREAS, sufficient CITY resources are not available to provide
prosecution services.

NOW, THEREFORE, in consideration of the terms, conditions, covenants,
and performance contained herein, the parties hereto agree as follows:

1. SCOPE OF SERVICES.

The PAO shall perform the following services and accomplish the following
tasks, including the furnishing of all materials and equipment necessary for full
performance thereof:

The PAO shall perform all necessary prosecution services for the City of
Tumwater as more particularly described and detailed in Exhibit "A" attached
hereto and incorporated herein by reference.

In the provision of services under this Agreement, the PAO will endeavor to
perform in a manner consistent with that degree of care and skill ordinarily
exercised by members of the same profession currently practicing under similar
circumstances.

2. TERM.

This Agreement shall be in full force and effect beginning January 1, 2011
and shall remain in effect until December 31, 2011, unless sooner terminated
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according to the provisions herein. Performance by the PAO prior to the date of
execution of this Agreement is hereby ratified and confirmed. This Agreement may be
extended for additional periods of time upon mutual written agreement of the
parties.

3. COMPENSATION AND METHOD OF PAYMENT.

A. Payments for services provided hereunder shall be made
following the performance of such services, unless otherwise permitted by law and
approved in writing by the CITY.

B. No payment shall be made for any service rendered by the PAO
except for services identified and set forth in this Agreement.

C. The CITY shall pay the PAO for work performed under this
Agreement a total sum of $30,900.00 (Thirty thousand nine hundred dollars) as
follows: Two thousand five hundred seventy-five dollars ($2,575.00) per month
payable on or about the first Wednesday of the following month.

D. In addition to the compensation outlined above, the CITY shall
pay an additional $500 per appeal to Thurston County Superior Court. The CITY
shall pay an additional $1000 for appeal to the Washington State Court of Appeals
or the Washington State Supreme Court. The POA shall submit an invoice to the
CITY following each appeal. The CITY shall make payment on this invoice within
30 days of receipt of such invoice.

E. Invoices may be submitted immediately following performance
of services, but in no event shall an invoice be submitted more than five (5) business
days following the end of the contract term. Failure to submit a timely invoice will
result in non-payment of services and funds will be forfeited.

4. INSURANCE.

Thurston County is a member of the Washington Counties Risk Pool and the
liability coverage through the Risk Pool is acceptable to the CITY.

5. INDEPENDENT CONTRACTOR RELATIONSHIP.

A. The parties intend that an independent contractor relationship
will be created by this Agreement. The CITY will not exercise control and direction
over the work of the PAO, and is interested primarily in the results to be achieved.
Subject to paragraphs herein, the implementation of services pursuant to this
Agreement will lie solely within the discretion of the PAO. No agent, employee,
servant or representative of the PAO shall be deemed to be an employee, agent,
servant or representative of the CITY for any purpose, and the employees of the
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PAO are not entitled to any of the benefits the CITY provides for its employees. The
PAO will be solely and entirely responsible for its acts and for the acts of its agents,
employees, servants, subcontractors or representatives during the performance of
this Agreement.

B. In the performance of the services herein contemplated the PAO
is an independent contractor with the authority to control and direct the
performance of the details of the work; however, the results of the work
contemplated herein must meet the approval of the CITY and shall be subject to the
CITY'S general rights of inspection and review to secure the satisfactory completion
thereof.

C. As an independent contractor, the PAO shall be responsible for
the reporting and payment of all applicable local, state, and federal taxes.

6. HOLD HARMLESS INDEMNIFICATION.

A. The PAO shall indemnify and hold the CITY and its agents,
employees, and/or officers, harmless from and shall process and defend at its own
expense any and all claims, demands, suits, at law or equity, actions, penalties,
losses, damages, or costs, of whatsoever kind or nature, brought against the CITY
arising out of, in connection with, or incident to the execution of this Agreement
and/or the PAO’s performance or failure to perform any aspect of this Agreement;
provided, however, that if such claims are caused by or result from the concurrent
negligence of the CITY, its agents, employees, and/or officers, this indemnity
provision shall be valid and enforceable only to the extent of the negligence of the
PAO; and provided further, that nothing herein shall require the PAO to hold
harmless or defend the CITY, its agents, employees and/or officers from any claims
arising from the sole negligence of the CITY, its agents, employees, and/or officers.

B. No liability shall attach to the CITY by reason of entering into
this Agreement except as expressly provided herein.

T COMPLIANCE WITH LAWS.

The PAO, in the performance of this Agreement, shall comply with all
applicable federal, state or local laws and ordinances, including regulations for
licensing, certification and operation of facilities, programs and accreditation, and
licensing of individuals, and any other standards or criteria as described in this
Agreement to assure quality of services.

8. ASSIGNMENT.

The PAO shall not assign its performance under this Agreement unless the
PAO determines that a conflict of interest exists. The PAO shall notify City if a
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case 18 being assigned to an attorney outside the PAO.

9. TERMINATION.

Either party may terminate this Agreement, in whole or in part, at any time,
by giving at least sixty (60) days written notice.

10. NOTICE.

Notice provided for in this Agreement shall be sent by certified mail to the
addresses designated for the parties on the last page of this Agreement.

11. ADMINISTRATION.

This Agreement will be jointly administered by Chief Deputy Prosecuting
Attorney and the Tumwater City Attorney. This Agreement does not create any
separate legal or administrative entity.

12. FINANCING BUDGET.

This Agreement does not contemplate joint financing of the activities within
its scope, nor does it contemplate a joint budget.

13.  PROPERTY ACQUISTION AND DISPOSITION.

This Agreement does not contemplate the joint acquisition of property by the
parties. At termination, each party will remain the sole owner of its own property.
Any property acquired by the PAO in connection with this Agreement will be, and
remain, solely owned by the PAO, even if the property is acquired by the County
using payments made by the CITY under this Agreement.

14. ATTORNEYS FEES AND COSTS.

If any legal proceeding is brought for the enforcement of this Agreement, or
because of a dispute, breach, default, or misrepresentation in connection with any of
the provisions of this Agreement, the prevailing party shall be entitled to recover
from the other party, in addition to any other relief to which such party may be
entitled, reasonable attorney's fees and other costs incurred in that action or
proceeding.

15. JURISDICTION AND VENUE.

A. This Agreement has been and shall be construed as having been
made and delivered with the State of Washington, and it is agreed by each party
hereto that this Agreement shall be governed by laws of the State of Washington,
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both as to interpretation and performance.

B. Any action of law, suit in equity, or judicial proceeding for the
enforcement of this Agreement or any provisions thereof, shall be instituted and
maintained only in any of the courts of competent jurisdiction in Thurston County,
Washington.

16. SEVERABILITY.

A. If, for any reason, any part, term or provision of this Agreement
is held by a court of the United States to be illegal, void or unenforceable, the
validity of the remaining provisions shall not be affected, and the rights and
obligations of the parties shall be construed and enforced as if the Agreement did
not contain the particular provision held to be invalid.

B. If it should appear that any provision hereof is in conflict with
any statutory provision of the State of Washington, said provision that may conflict
therewith shall be deemed inoperative and null and void insofar as it may be in
conflict therewith, and shall be deemed modified to conform to such statutory
provisions.

17. ENTIRE AGREEMENT.

The parties agree that this Agreement is the complete expression of the
terms hereto and any oral representations or understandings not incorporated
herein are excluded. Further, any modification of this Agreement shall be in
writing and signed by both parties. Failure to comply with any of the provisions
stated herein shall constitute material breach of contract and cause for termination.
Both parties recognize time is of the essence in the performance of the provisions of
this Agreement. It is also agreed by the parties that the forgiveness of the
nonperformance of any provision of this Agreement does not constitute a waiver of
the provisions of this Agreement.

18. FILING. This Agreement will be filed with the Thurston County
Auditor prior to entry into force, in accordance with RCW 39.34.040.

IN WITNESS WHEREOF the parties hereto have caused this Agreement to

be executed the day and year first hereinabove written.

### Signatures follow on next page #HH
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CITY:
CITY OF TUMWATER

555 Israel Road SW
Tumwater, WA 98501

/{ ff\(

PETE KMET
Mayor

ATPEST:

- —

Jdmes Hendriéﬁson, City Clerk

APPROVED AS TO FORM
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(TR

(

Karen Kirkpatrick, City Attorney
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PAO:

THURSTON COUNTY
PROSECUTING ATTORNEY
2000 Lakeridge Drive SW
Olympia, WA 98502

v, I %
O & ra

EDWARD G. HOLM
Thurston County Prosecuting Attorney



Duties

EXHIBIT “A”

PROSECUTION SERVICES

The Thurston County Prosecuting Attorney will be responsible to assign an employee
who is qualified and able to provide the services needed to represent the City as the City’s
primary prosecutor in matters before the Tumwater Municipal Court. This includes
representation for all stages of criminal proceedings for criminal misdemeanors and gross
misdemeanors, criminal traffic misdemeanors and gross misdemeanors, and contested
traffic infractions. The PAO will be present at all stages of criminal proceedings
including in-custody bail hearings, arraignments, pre-trial conferences, motion hearings,
trials, and post conviction/post-trial motions and appeals. The PAO will also represent the
CITY at contested traffic hearings when the defendant is represented by counsel, or when
witnesses have been called to testify. The Tumwater Municipal Court meets every
Monday (or every Tuesday following a legal holiday) from 10:00 a.m. to 12:00 noon, or
when all matters set for that day have been heard, and on Thursdays, from 8:30 a.m. until
approximately 12:00 noon or when all matters set for the day have been heard; which
times are subject to change.

The Tumwater Municipal Court contracts with the Thurston County District Court for the
CITY’S jury trials. The PAO agrees to represent the City in matters before the Thurston
County District Court. This would be primarily for confirmation of jury trials, jury trials,
and all pre and post-trial motions.

Represent the City in matters on appeal before the Thurston County Superior Court,
Washington State Court of Appeals and the Washington State Supreme Court. These are
very infrequent, but would include the writing of a brief in response to the appellant’s
brief, and appearance at all appellate proceedings. The PAO will timely inform the City
Attorney of all matters set for trial and all appeals.

Review police reports referred for charging sufficiency. Respond timely with the
necessary communication back to the police department. Meet with the police
department on a regular basis; communicate regularly and timely, with the police
department in order to assist with case investigation, to prepare officers as witnesses for
evidentiary motions and for trial, and to provide feedback to officers and their superiors
on matters relating to charges filed. Provide periodic training sessions for the benefit of
the police department. CITY will reimburse the PAO for all training materials provided
to police department employees. Regularly communicate with and provide feedback to
the Police Chief or Police Commander on criminal matters relating to police investigation
and charging decisions.



The PAO agrees to be available by telephone for communication with witnesses, police,
and city staff, and provide timely responses to messages during times of unavailability.
The PAO will provide a telephone number to the CITY for regular business contacts as
well as a telephone number (whether the same or different number) for purposes of police
investigation/advice during non-business hours (between 5:00 p.m. and 8:00 a.m.). This
number is expected to be used infrequently, and only for emergent legal issues.

The PAO shall have the right to determine which PAO employees will provide
prosecution services under this agreement. If a the PAO has a conflict of interest on a
case, the PAO will arrange for alternative service.

The PAO agrees to timely inform the City Attorney of issues that will
cause liability for the CITY or have the potential to expose the CITY to liability.



