futurewi
Building communities
Protecting the land

April 14, 2009

Planning Commissioner Chris Lane, Chair

Thurston County Planning Commission

Thurston County Development Services Department
2000 Lakeridge Drive SW

Olympia, Washington 98502

Dear Chair Lane and Members of the Planning Commission:

Subject: Comments on the proposed comprehensive plan amendments for the City of
Yelm Population Projection and Urban Growth Area for the April 15, 2009 Public
Hearing

Thank you for the opportunity to comment on the proposed comprehensive plan
amendments for the City of Yelm population projection and urban growth area (UGA).
Futurewise is a statewide citizens’ group. Our mission at Futurewise is to promote healthy
communities and cities while protecting working farms, working forests, and shorelines for
this and future generations. Futurewise has members across Washington State, including
Thurston County. This letter first summarizes our concerns and then documents these
concerns in detail.

Summary

We recommend that Thurston County reconsider adopting a new population projection for
the Yelm Joint Plan for the following reasons:

e The market factors exceed those recommended by the Thurston County’s own
consultants, increasing the size of the urban growth area and costs to the county’s
taxpayers.

e The City of Yelm population projection and urban growth area is inconsistent with
the Thurston County Comprehensive Plan because Yelm does not have a plan to
serve the area with city water and lacks a twenty year supply of water.

e The proposed retention of the City of Yelm’s large, low density urban growth area
will result in higher costs for capital facilities and services and higher taxes.

e The greenhouse gas emissions from the development in the low density urban growth
area can be reduced by a smaller urban growth area. Thurston County’s shoreline
properties are particularly at risk from sea level rise due to global warming.

e The storm water runoff and other impacts of the urban growth area on shellfish beds
and Puget Sound can be reduced with a substantially smaller urban growth area.
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e The transportation and capital facilities elements need to be updated and the costs of
those facilities could be reduced by a smaller urban growth area. This will save
taxpayers money.

Detailed Comments

The proposed Yelm market factor exceeds those recommended by Thurston County’s
consulting team and the and Yelm Urban Growth Area is larger than allowed by the
Growth Management Act

The Washington State Supreme Court has held that “a county's UGA designation cannot exceed

the amount of land necessary to accommodate the urban growth projected by OFM, plus a
reasonable land market supply factor.”* The Supreme Court also wrote that:

“[A] market factor represents the estimated percentage of net developable
acres contained within a UGA that, due to idiosyncratic market forces, is
likely to remain undeveloped over the course of the twenty-year planning
cycle.” Brent D. Lloyd, Accommodating Growth or Enabling Sprawl? The Role
of Population Growth Projections in Comprehensive Planning under the
Washington State Growth Management Act, 36 Gonz. L.Rev. 73, 118 (2001).”

Unfortunately, the City of Yelm has not chosen to express its urban growth area data in the form
of net acres of land. This is inconsistent with the holding of the Supreme Court.

Even if it were expressed in terms of net acres of land, the City of Yelm urban growth area is
oversized. In addressing the specific size of the urban growth area that is allowed the Supreme
Court wrote that:

€ 37 Once a petitioner challenges the size of a county’s UGA, the county may
explain whether the difference between the supply and demand is due to a
land market supply factor or other circumstances. If the county asserts a land
market supply factor was used in designating the UGA boundaries, the
petitioner may argue the factor employed was clearly erroneous and
unreasonable based on the facts in the record. No bright-line rule regarding
the reasonableness of a land market supply factor may be used by the
GMHBs. Viking Props., 155 Wn.2d at 129, 118 P.3d 322. Depending on local
circumstances, 15 percent may be reasonable in one county, while 40 percent
may be reasonable in another. A GMHB may not reject a UGA simply because
the land market supply factor used is greater than 25 percent nor may they
subject higher percentages to greater scrutiny. Instead, in determining

' Thurston County v. Western Washington Growth Management Hearings Bd., 164 Wn.2d 329, 352, 190 P.3d 38, 49
(2008).
> 1d.
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whether a market supply factor is reasonable, a board must recognize counties
have great discretion in making choices about accommodating growth and
the land market supply factor may be based on local circumstances. RCW
36.70A.110(2). A board shall not find a county’s use of a land market supply
factor unreasonable unless it is shown to be clearly erroneous in light of the
entire record. RCW 36.70A.320(2).’

Here the City of Yelm’s market factor is clearly erroneous in light of the entire record.
Thurston County hired a team of economists and planners to the review the issue of market
factors. They had the following recommendation:

As a preliminary step, we recommend that TRPC utilize no higher than a 10%
market factor for vacant lands and no higher than a 15% market factor for
underutilized lands. These market factors reflect the differences in difficulty in
developing vacant and underutilized lands.*

The team also recommended that the development of vacant and underused urban land
should be monitored over time to determine if these recommended market factors accurately
reflect market conditions in Thurston County. As part of future buildable lands reports, the
Thurston Regional Planning Council could assess these market factors and recommend
necessary changes to the market factors.” Buildable lands reports are prepared every five
years to determine if enough land is included in the urban growth area to accommodate the
county’s adopted growth targets and whether the growth complies with the GMA and the
county and city comprehensive plans.

Table 1 shows the capacity for new dwelling units within the urban growth areas compared
to the proposed population forecast in new dwelling units.

3 Id. at p. 353, 190 P.3d at 49.

* ECONorthwest, AHBL and Mark Personius, Evaluation of Thurston County Buildable Lands Program
Assumptions p. 5-11 (Prepared for Thurston County, Final Report: September 15, 2006). Included on the data
CD enclosed with the paper original of this letter in the “Pop & Projections” directory with the filename:
“FINAL TRPC Assump Eval 0912.PDE.”

> Id.
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Table 1: Thurston County Capacity for New Dwelling Units Compared to the Proposed Urban Growth
Areas Forecast converted to New Dwelling Units for Urban Growth Areas

Growth

Suppl Forecast :

[ nga?:ity for | [New Excess Capacity

New Dwelling | Dwelling
Jurisdiction Units) Units) Housing Units | Percent
Bucoda 240 140 100 | 71.43%
Grand Mound UGA 860 740 120 | 16.22%
Lacey & UGA 20,600 16,600 4,000 | 24.10%
Olympia & UGA 15,800 13,000 2,800 | 21.54%
Rainier & UGA 590 500 90 | 18.00%
Tenino & UGA 860 760 100 | 13.16%
Tumwater & UGA 10,400 8,200 2,200 | 26.83%
Yelm & UGA 9,900 7,300 2,600 | 35.62%
Total UGAs 59,250 47,240 12,010 | 25.42%

Sources: Attachment A: City of Yelm Staff Report and Proposed Amendment p. IlI-5; Thurston
County Comprehensive Plan, Chapter Two - Land Use p. 2-7 (2004).:

Thurston County, GMA Compliance Draft Comprehensive Plan Amendments: UGA Sizing
Evaluation, Planning Commission Public Hearing Draft Table 2-1 Population Allocation, Forecast,
and Residential Land Demand Data p. 6 (October 2007). Capacity and demand data is not provided
for the Chehalis and Nisqually Reservations and so it is not included in this table.

As you can see, individually and collectively, the excess residential capacity substantially
exceeds the market factors recommended by the consulting team. Those were ten percent
for vacant land and 15 percent for redevelopment land. The Thurston Regional Planning
Council’s Buildable Lands Report estimates that all of Yelm’s development capacity will
come from vacant land.” None will come from Redevelopable Land. For Yelm the market
factor, incorrectly expressed in housing units rather than net residential acres, is 35.62
percent, three and a half times the recommended vacant land market factor.

For commercial development the differences are much larger. According to the 2007
Buildable Lands Report, the excess of supply over demand for commercial land within the

® Available at:
http://www.co.thurston.wa.us/permitting/Comprehensive%20Plan/docs/Chapter_02_LAND%20USE.pdf and
enclosed with the data CD included with the original of this letter in the “2007 BLR Data” directory with the
filename: “Chapter_02_LAND%20USE.pdf”

7 Thurston Regional Planning Council, Buildable Lands Report For Thurston County p. 3-24 (September 2007).
Accessed on April 13, 2009 at:
http://www.trpc.org/resources/06_buildablelandsoctfinal_03_residentiallandsupply.pdf Enclosed on the data
CD included with the paper original of this letter in the 2007 BLR date directory with the filename:
06_buildablelandsoctfinal_03_residentiallandsupply.pdf
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City of Yelm urban growth area is 65 percent. For industrial land it is 850 percent. For the
county as a whole they are very large too. These figures are documented in Table 2.

Table 2: Commercial and Industrial Land Needs compared with Supply for Thurston County’s Urban
Growth Areas

Use Acres of Available | Minimum Acres Excess of Supply over Demand
Land (Supply) Needed to Acres Percent
Accommodate 20
Years of Job
Growth
Yelm & UGA
Commercial or 330 200 130 65%
Mixed Use
Industrial 190 20 170 850%
Thurston County Total
Commercial or 2,412 1,260 1,152 91.4%
Mixed Use
Industrial 2,500 550 1,950 354.5%

Source: Thurston Regional Planning Council, Buildable Lands Report For Thurston County pp. 4-8 -
4-9 (September 2007). Accessed on April 13, 2009 at:
http://www.trpc.org/resources/07_buildablelandsoctfinal_04_commercialindustriallandsupply.pdf
Enclosed on the data CD included with the paper original of this letter in the “2007 BLR data”
directory with the filename: “07_buildablelandsoctfinal_04_commercialindustriallandsupply.pdf.”

At bottom, the City of Yelm’s urban growth areas has much more capacity than needed to
accommodate planned growth. The excess of supply over demand, apparently Yelm’s
market factors, are much larger than the county’s consultant’s recommendations which took
into account the county’s local circumstances. The discussion of market factors included in
the proposed comprehensive plan amendments say nothing as to why such large areas of
commercial and industrial land are included in the urban growth areas. Clearly the Yelm
urban growth area needs to be downsized.

The Yelm Population Target and Urban Growth Area is not consistent Thurston County’s
Comprehensive Plan

The Thurston County Comprehensive Plan policies for urban growth areas provide in part
that:

2. Urban growth areas should be served or planned to be served by
municipal utilities.
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7. Expansion of an urban growth boundary should ensure provision of
transportation, municipal water and an adequate water supply for the
succeeding 20 years in a manner that does not degrade the Puget
Sound or water flowing into it North County jurisdictions'> must
ensure that the area can be served by municipal sewer and South
County jurisdictions" must demonstrate that the expansion area can
be served by sewage disposal methods that provide for the effective
treatment of waste water in a manner that does not degrade water
flowing into the Puget Sound in the succeeding 20 years

"> “North County jurisdictions” refers to growth areas around Lacey, Olympia

and Tumwater

P “South County jurisdictions” refers to growth areas around Yelm, Rainier,

Tenino, Bucoda, and the Grand Mound Urban Growth Area.?

The City of Yelm is asking Thurston County to amend the joint plan to increase its
population projection from a 2026 population projection of 10,560 persons to a 2028
population of 22,400 persons.’ This is an increase of 11,840 persons over the current
population projection in the joint plan. Yet nothing in the record shows that the City of
Yelm or Thurston County has updated their plans to serve the urban growth area with
municipal water as Urban Growth Area Policy 2 requires.

The City of Yelm is seeking this amendment so it will not have downsize its urban growth
area. In this way, it is like an urban growth area expansion. But nothing in the record
documents that the City of Yelm has an adequate 20-year water supply as Urban Growth
Area policy 7 requires. Indeed, the City of Yelm in recent years used more water than its
legally entitled water supply.'® With some subdivisions the city recently approved, the City
of Yelm’s water demand is 910.53 acre feet per year and its supply is 796.66 acre feet per
year."

8 Thurston County Comprehensive Plan, Chapter Two-Land Use pp. 2-41 — 2-42. Accessed on April 13, 2009
at: http://www.co.thurston.wa.us/permitting/Comprehensive%20Plan/docs/Chapter 02_LAND%20USE.pdf

® Attachment A: City of Yelm Staff Report and Proposed Amendment p. III-5.

' Honorable Chris Wickham, Letter Opinion in JZ Knight v. City of Yelm et al. Thurston County Superior
Court No. 08-2-00489-6 p. 3 of 5 (October 7, 2008), accessed on April 13, 2009 at:
http://[www.ecy.wa.gov/programs/wr/wrac/images/pdf/AR-M700U_20081007_144816.pdf, and Amicus Brief of
the Washington State Department of Ecology, JZ Knight v. City of Yelm et al. Thurston County Superior Court
No. 08-2-00489-6 pp. 2 — 5 accessed on April 13, 2009 at:
http://[www.ecy.wa.gov/programs/wr/wrac/images/pdf/KnightAmicusBrief9-25-08.pdf Enclosed on the data
CD included with the paper original of this letter with the filenames: “AR-M700U_20081007_144816.pdf”and
“KnightAmicusBrief9-25-08.pdf” respectively.

'! Letter Opinion in JZ Knight v. City of Yelm et al. Thurston County Superior Court No. 08-2-00489-6 p. 3 of
5 (October 7, 2008).
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Increasing the City of Yelm population projection when the city is already committed itself
to use more water than it has is unwise. The Planning Commission should recommend
denial of the application and recommend that the urban growth area be downsized to so it
is no larger than the City of Yelm’s 20 year water supply can serve. This would be
consistent with Urban Growth Area policy 7.

The City of Yelm’s low density urban growth area will result in higher costs for capital
facilities and services and higher taxes

The proposed large, low density urban growth area will require the City of Yelm and the
county to plan for and build more roads, sewers, schools, and other capital facilities than
are needed. Indeed, the Yelm UGA includes areas zoned at one dwelling unit per five acres,
a rural density."” This low density UGA will result in higher taxes than a smaller, more
compact urban growth area that focuses on the county’s existing cities and towns.

Low density development has higher capital facility and service costs than more compact
development patterns. This is illustrated by the following graph.

Figure 1 Residential Service Costs (Frank, 1989, p. 40)

F100,000 +
.‘i.m"‘ — =cpfrog, 10 mile
{3 & $75.000 1 — Contiguous, 10 mile
== 1 eapfrog, 5 mile
i? === = (Contiguous, 5 mile
{3 2 $50,000 + = = | eapfrog, O mile
E:E = = m Contiguous, 0 mile
G E Ifill
5 $25,000
=

30 15 12 10 5 3 1 0.25
Dwelling Units Per Acre

Capiial casts increase for lower density, non-contiguous developmeni. Higher density, clustered,
infill development can provide hundreds of dollars in annual savings compared with sprawl.

2 Thurston Regional Planning Council, Buildable Lands Report For Thurston County Appendix 2:
Buildable Lands Assumptions p. A2-27 (September 2007). Accessed on April 13, 2009 at:
.http://www.trpc.org/resources/10_buildablelandsoctfinal_06_apx2_assumptions.pdf Enclosed on the data CD

included with the paper original of this letter in the “2007 BLR Data” directory with the filename:
“10_buildablelandsoctfinal_06_apx2_assumptions.pdf.”
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Source: Todd Litman, Understanding Smart Growth Savings: What We Know About Public
Infrastructure and Service Cost Savings, and How They are Misrepresented by Critics p. 3 (Victoria
Transport Policy Institute: July 26, 2004) enclosed with the letter with the filename: “Litman
Understanding Smart Growth Savings.pdf” and on the data CD enclosed with the paper original of
this letter with the same filename in the “Costs of Sprawl Reports” directory.

Many of these higher costs will be borne by taxpayers and ratepayers. The large low
density urban growth areas also raise the question of whether this land use pattern represent
the kind of community that Thurston County wants to be. This is especially the case given
the impacts of large, low density UGAs on Puget Sound and the production of global
warming gases.

The greenhouse gas emissions from the development and motor vehicles in the low
density urban growth area could be reduced by a smaller urban growth area

Another reason to downsize the urban growth area is to avoid the substantial greenhouse
gas emissions the large, low density urban growth areas will generate. Studies have
concluded that because south Puget Sound is subsiding, it is particularly sensitive to
flooding and erosion from the sea level rise caused by global warming."

In sizing the urban growth area, the county apparently used relatively low urban densities."*
All of the single-family zones in the unincorporated urban growth areas assumed a gross
density of 5.25 dwelling units per acre or less.” In most cases much less. For example, in
part of the Yelm unincorporated UGA a gross density of less than one dwelling unit per 7
acres was used.'® This is clearly not an urban density, in fact it is less dense than the
zoning for vast majority of Thurston County’s rural area.

The Intergovernmental Panel on Climate Change (IPCC) has made it clear that land use
planning measures that reduce single-occupancy vehicle trips and trip lengths are needed to

¥ Washington Economic Steering Committee and the Climate Leadership Initiative Institute for a Sustainable
Environment University of Oregon, Impacts of Climate Change on Washington’s Economy: A Preliminary
Assessment of Risks and Opportunities p. 64 (Washington State Department of Ecology and State of
Washington Department of Community, Trade, and Economic Development: November 2006) available at:
http://www.ecy.wa.gov/pubs/0701010.pdf and included on the data CD enclosed with the paper original of this
letter with the filename: 0701010.pdf

'* Thurston Regional Planning Council, Buildable Lands Report For Thurston County (September 2007)
Appendix 2: Buildable Lands Assumptions For Thurston County and the Cities/Towns of Bucoda, Lacey,
Olympia, Tenino, Tumwater, and Yelm pp. A2-16 — 33. Available at:
http://www.trpc.org/resources/10_buildablelands2007_apx2_bldablelandsassumptions.pdf and enclosed with
the data CD included with the original of this letter in the “2007 BLR Data” with the filename:
“10_buildablelands2007_apx2_bldablelandsassumptions.pdf”

5 Id. at pp. A2-18 - A2-33.

' Id. at p. A2-27.
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address the problem of global warming.'” The Puget Sound Clean Air Agency’s Climate
Protection Advisory Committee has reached the same conclusion. '

Land use planning can reduce the miles driven in automobiles and trucks, reducing our
global warming emissions. In Washington State, 47 percent of our global warming causing
gases are emitted by transportation activities."” A recent study done for the Urban Land
Institute and others estimates that comprehensive plans that incorporate smart growth
programs have the potential to reduce how far we have to drive in our daily lives by 20 to
40 percent.”

We will need these savings to achieve our state’s goals to reduce global warming gas
emissions. Just this year, the Washington State Legislature and Governor Christine Gregoire
adopted a bill setting goals to reduce global warming gas emissions to no more than the
1990 level by 2020 and to reduce emissions to 50 percent of the 1990 level by 2050.*

Smart growth plans need to ensure that new development occurs at densities high enough
so that residents can walk, bike, carpool, use transit efficiently, and do not need to drive

7 1PCC (Intergovernmental Panel on Climate Change), 2007: Summary for Policymakers pp. 12 - 13. In:
Climate Change 2007: Mitigation. Contribution of Working Group III to the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change [B. Metz, O.R. Davidson, P.R. Bosch, R. Dave, L.A. Meyer (eds)],
Cambridge University Press, Cambridge, United Kingdom and New York, NY, USA. Available at:
http://www.ipcc.ch/SPM040507.pdf & IPCC, 2007: Climate Change 2007: Mitigation. Contribution of Working
Group III to the Fourth Assessment Report of the Intergovernmental Panel on Climate Change pp. 720 - 21 [B.
Metz, O.R. Davidson, P.R. Bosch, R. Dave, L.A. Meyer (eds)], Cambridge University Press, Cambridge, United
Kingdom and New York, NY, USA. Available at: http://www.mnp.nl/ipcc/pages media/AR4-chapters.html
Both documents are included on the data CD enclosed with this letter in the “global warming” directory with
the filenames: “SPM040507.pdf” and “IPCC%20WGIII_chapter%2012_final.pdf” respectively.

'8 Puget Sound Clean Air Agency Climate Protection Advisory Committee, Roadmap for Climate Protection:
Reducing Greenhouse Gas Emissions in Puget Sound pp. 36 - 37 (12/29/04) available at:
http://www.pscleanair.org/programs/climate/rptfin.pdf and included on the data CD enclosed with this letter in
the “global warming” directory with the filename: “rptfin.pdf”

"9 Governor’s Climate Advisory Team, Washington Transportation GHG Emissions — A Closer Look, available
at: http://www.ecy.wa.gov/climatechange/CATdocs/WAtransportationGHGemissions.pdf Included on the data
CD enclosed with this letter in the “global warming” directory with the filename:
“WAtransportationGHGemissions.pdf”

% Reid Ewing, Keith Bartholomew, Steve Winkelman, Jerry Walters, and Don Chen, Growing Cooler: The
Evidence on Urban Development and Climate Change Executive Summary p. 4 (The Urban Land Institute, Smart
Growth America, the Center for Clean Air Policy, and the National Center for Smart Growth Research &
Education: 2007) available at: http://sgusa.convio.net/site/DocServer/Executive_Summary.pdf?docID=4021
included on the data CD mailed with the paper original of this letter in the “global warming” directory with
the filename: “Executive_Summary.pdf” The full report is included on the data CD mailed with the paper
original of this letter in the “global warming” directory with the filename: “GrowingCooler9-18-07small.pdf”

21 RCW 70.235.020(1)(a).
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long distances.”” Increasing gross densities would also reduce the size of the urban growth

area. Studies also show that location within the region is important in reducing greenhouse
gas emissions.”> Smaller UGAs closer to the existing cities with increased density and good
design will help reduce the emissions that cause global warming.

The storm water runoff and other impacts of the urban growth area on shellfish beds and
Puget Sound could be reduced with a smaller urban growth area

Washington is the nation’s leading producer of farmed bivalve shellfish, with $75 million dollars
a year in sales.** South Puget Sound contributes significantly to this production.?

A large urban growth area puts Puget Sound and oyster beds at risk. As the enclosed article from

the Olympian shows, storm water from development in urban growth areas is resulting in the

closure of oyster beds.? Researchers from the University of Washington, the Puget Sound

Action Team, and others have analyzed the science for protecting the shellfish industry. They

recommend “Ten Essential Land Use Actions for Shellfish Protection:”
1. Preserve forest cover.

Minimize fragmentation of forest cover.

Preserve wetlands and other hydrologic features.

Preserve continuous riparian zones with mature, coniferous vegetation.

Minimize total impervious area.

Minimize “effective” impervious area directly connected to

downstream drainage system.

Direct growth to urban growth areas.

Determine land uses based on suitability for long-term protection and

use of water resources.

0. Use low impact development practices and other soft storm water
infrastructure.

10.  Use decentralized wastewater treatment systems coupled with effective
management.”’

ANl

® N

> Reid Ewing, Keith Bartholomew, Steve Winkelman, Jerry Walters, and Don Chen, Growing Cooler: The
Evidence on Urban Development and Climate Change Executive Summary p. 4 (The Urban Land Institute, Smart
Growth America, the Center for Clean Air Policy, and the National Center for Smart Growth Research &
Education: 2007).

» Reid Ewing, Keith Bartholomew, Steve Winkelman, Jerry Walters, and Don Chen, Growing Cooler: The
Evidence on Urban Development and Climate Change pp. 92 - 93 (pages are unnumbered, page number from
PDF) (The Urban Land Institute, Smart Growth America, the Center for Clean Air Policy, and the National
Center for Smart Growth Research & Education: 2007).

** South Puget Sound Forum: Environmental Quality - Economic Vitality Indicators Report p. 9. Included on
the enclosed data CD with the filename: “final_southpugetsoundforumindicatorsreport8x11.pdf”

* Id.

*® John Dodge, Area loses ground in pollution fight at Henderson Inlet The Olympian (June 2, 2005). Included
on the data CD enclosed with the original of this letter.

* Stuart Glasoe and Harriet Beale, Puget Sound Action Team; Marina Alberti and Marcie Bidwell, University of
Washington Urban Ecology Research Laboratory; Aimee Christy, Pacific Shellfish Institute; & Christopher May,
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All of these essential actions counsel against the proposed large, low density urban growth
areas. The proposed urban growth area is apparently the current urban growth area. The
2007 Buildable Lands Report found that:

In the most recent five-year period (2000-2004), gross density increased to 3.7
homes per acre. Based on the projects submitted to the cities and County for
review, gross density is expected to increase even more in the near future, to
4.4 homes per gross acre.”

According to the South Puget Sound Forum: Environmental Quality - Economic Vitality
Indicators Report if Thurston County is able to achieve a density of four dwelling units per
acre it will consume 175,000 acres of land and create 70,000 acres of impervious surfaces to
house 150,000 people. At eight units to the acre, 84,000 acres would be consumed and
54,000 acres of impervious surfaces created. Clearly, at eight units per acre there will be
much lower impacts on Puget Sound and shellfish beds. Applying these ratios to the
102,900 new people projected by 2028 within the urban growth area,” at four units per acre
120,050 new acres of land will be consumed and 48,020 acres of new impervious surfaces
will be paved over or built on. At an average of eight housing units per acre, 57,624 new
acres of land would be built on and 37,456 acres of impervious surfaces created. These are
significant reductions that will help protect and recover Puget Sound and the shellfish beds
located in Thurston County.

The transportation and capital facilities elements need to be updated.

The City of Yelm is proposing to amend the comprehensive plan adopt a new 2028
population target of 22,400 people. This is an increase of 11,840 persons over the current
population projection in the joint plan. This is an increase of 16,500 people compared to
the city’s population of 5,900. It does not appear that the City of Yelm or Thurston County
analyzed the impacts of these substantial increases on its public services, transportation

Battelle Marine Science Laboratories, New Approaches to Shellfish Protection in Puget Sound p. *6 in the
Proceedings of the 2005 Puget Sound Georgia Basin Research Conference. Available at:
http://www.engr.washington.edu/epp/psgh/2005proceedings/papers/A8_GLASO.pdf also on the CD enclosed
with the original of this letter with the filename: “A8_GLASO[1].pdf”

8 Thurston Regional Planning Council, Buildable Lands Report For Thurston County p. 2-3 (September 2007).
Available at: http://[www.trpc.org/resources/04_buildablelands2007_ch2_achievedresdensity.pdf and enclosed
with the data CD included with the original of this letter in the “2007 BLR Data” directory with the filename:
“04_buildablelands2007_ch2_achievedresdensity.pdf”

%% This number was determined by taking the total population for 2028 in Table 2-1 of the Draft
Comprehensive Plan Amendments for the Board of County Commissioners Public Hearing Draft, 363,000
people, and subtracting the 105,100 for the rural area resulting in an urban growth area population of
257,900. This was then subtracted from the 2006 urban growth area population of 155,000 for an increase of
102,900 people. The 2006 urban growth area population was determined by subtracting the 231,000 total
people in 2006 from the rural population estimate of 76,000 again taken from Table 2-1.
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Planning Commissioner Chris Lane, Chair
Thurston County Planning Commission
April 14, 2009

Page 12

facilities, capital facilities, or transportation or capital facility elements. There is no
reference to this analysis or an update to the transportation or capital facility elements in
the SEPA checklist, the attachments, the Determination of Nonsignificance, the staff report
or the comprehensive plan amendment. Nor is there any reference to such an analysis or
update on the county’s website.

Comprehensive plans must be internally consistent.”® The transportation element is to be
consistent with and implement the land use element.”’ By amending the land use element,
the transportation element must updated and amended too. The same analysis applies to
the capital facility element. And low density development does not pay for itself. So a
more compact urban growth area will help here too.

In summary, we urge the county to reconsider its large, low density urban growth area for
the City of Yelm. This will help maintain Thurston County’s quality of life, help lessen the
adverse impacts of global warming on Thurston County property owners and the Port of
Olympia, protect Puget Sound, and protect Thurston County taxpayers.

Thank you for considering our comments. If you require additional information please call
me at 206-343-0681 Ext 118 or e-mail: tim@futurewise.org

Sincerely,

&S

Tim Trohimovich, AICP
Planning Director

Enclosures

3 RCW 36.70A.070.
3 RCW 36.70A.070(6).
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October 7, 2008

Allison Moss
Attorney at Law
2183 Sunset Ave SW
Seattle, WA 98116

Keith Moxon

Attorney at Law

2025 First Avenue, Suite 500
Seattle, WA 98121-3140

Richard L. Settle
Attorney-at Law A

1111 Third Ave. Suite 3400
Seattle, WA 98101-3299

Curtis Smelser

Attorney at Law

1420 5™ Ave., Suite 3010
. Seattle, WA 98101

Re: JZ Knight v City of Yelm et al

Administrator
357-2482

Thurston County Superior Court No. 08-2-00489-6

LETTER OPINION

Dear Counsel:

A hearing in this action on Petitioner J Z Knight’s Land Use Petition was held on
October 1, 2008. The decision of the court follows.

At the time of argument, Petitioner had reduced the issués requiring adjudication
to the following: (1) may the City of Yelm delay until issuance of building permits

Planning Commission Publice Hearing
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All Counsel
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proof of a potable water supply to support the develdpment being permitted; and
(2) what level of proof of adequate potable water must be shown to allow the
development?

This petition is brought under the Land Use Petition Act (“LUPA”), RCW 36.70.
Standards for granting relief are set forth in RCW 36.70C.130. Petitioner claims -
that the decision in this case by Respondent City of Yelm (“the City”) should be
reversed because (1) it is an erroneous interpretation of the law; (2) the City’s
determination of water availability is not supported by substantial evidence; and
(3) the City’s determination of water availability is a clearly erroneous application
of the law to the facts. '

The hearing examiner in this case had granted preliminary apprdval to five
proposed subdivisions with the following condition:

- The applicant must provide a potable water supply adequate to serve the
development at final plat approval and/or prior to the issuance of any
building permit except as model homes as set forth in Section 16.04.150
YMC [Yelm Municipal Code].

At hearing, the City agreed to amend the language of this condition to remove
“/or” to make clear that proof of adequate potable water must be made at the time
of final plat approval and not as late as issuance of a building permit. Although
Petitioner had earlier argued for proof at time of preliminary plat approval, she had
withdrawn this request at hearing. The other parties appear to be in agreement
with the City’s position on this issue.

This resolution is consistent with the law. Preliminary plat approval can be
conditioned on the applicant resolving identified issues before final plat approval.

17 Stoebuck and Weaver, Real Estate: Property Law, Washington Practice series,

p. 282 (2004). However, all requirements must be met and confirmed in written
findings before final approval. RCW 58.17.110. Itis of course possible for the
applicant to provide a bond or other assurance of meeting the final conditions.

RCW 58.17.130. The law is clear that these conditions must be met before the
building permit stage. The condition as written is an erroneous interpretation of

the law. RCW 36.70C.130. The Court, therefore, will sign an order reversing the
City on this issue and remanding it to the City to amend the condition accordingly.

The second issue, however, is still in dispute. Petitioner has presented evidence in
the hearing below to support its position that the City has been issuing building
permits since 2001 that committed it to the supply of water in excess of its water
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rights. Amicus Department of Ecology indicates that at the time of the hearing in
this case, the City held primary (additive) water rights authorizing use of a total of
719.66 ac-ft/yr. Ecology agrees with Petitioner that the City’s usage records show
that the amount of water used by the City in recent years exceeds its 719.66 ac-
ft./yr primary water right allocation. After the record was closed, the City
acquired and Ecology approved for municipal supply 77 ac-ft/yr of additional
primary water rights. This brings the City’s total primary water rights to 796.66
ac-ft/yr. Ecology calculates the resulting demand on the City following final
approval of the subdivisions at issue in this case would be 910.53 ac-ft/yr. At
present, therefore, the City does not have “a potable water supply adequate to
serve the development ...”

The question, then, is what should the applicant-Respondents need to show at final
plat approval regarding supply of potable water? The City asserts that it has a
‘good record of developing additional water rights in time to service new
customers. It also notes that many approved subdivisions have not been fully built
and therefore are not drawing on the City’s supply. Given the length of time
necessary to plan, permit, approve, and build homes, the City argues it is
unreasonable to require proof of available water rights for all approved (built and
unbuilt) subdivisions at time of final approval. Petitioner, who holds her own
water rights, argues that to allow the City to continue to provide final approval
without committed water rights will lead to diminution of her own water rights.

- Ecology, though not a party in this case, is the administrator of water resources in
the State of Washington. RCW 43.21A, RCW 90.03, RCW 90.14, RCW 90.44,
and RCW 90.54. The Washington Water Code requires that Ecology determine
whether water sought is physically and legally available for use. The Nisqually
River Basin is the subject of rules and restrictions regarding water appropriation
because of the importance of stream flow in the basin. The City is in that
watershed. '

Respondent TTPH 3-8 (Tahoma Terra) has obtained water rights for transfer to the
City to assist the City in meeting its obligation to ensure adequate potable water.
Tahoma Terra argues that those transfers should be considered in determining
whether the condition in the preliminary plat approval has been met in its case.
The City argues that unbuilt subdivisions should not be considered in calculating
the ability of the City to deliver potable water. In addition, the City argues it has a
good record in developing additional capacity for potable water and it should not
be subject to a limitation because of its present level of water rights when it will
most likely have sufficient potable water when these subdivisions go online.
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The City also argues that the question of what proof of ability to provide a potable
water supply adequate to serve the development at final plat approval is not ripe
for adjudication. Petitioner counters that it is not entitled to notice of final plat
approval and that there may not be another clear opportunity for this issue to be
considered by a court.

RCW 58.17.110 provides, inter alia, that

(2) A proposed subdivision ... shall not be approved unless the city,
town, or county legislative body makes written findings that: (a)
Appropriate provisions are made for ... potable water supplies ...; and
(b) the public use and interest will be served by the platting of such
subdivision and dedication.

The Yelm Municipal Code (YMC) provides:

A proposed subdivision and any dedication shall not be approved unless
the decision-maker makes written findings that: :
A. Appropriate provisions are made for the public health, safety, and
general welfare and for ... potable water supplies.

D. Public facilities impacted by the proposed subdivision will be
adequate and available to serve the subdivision concurrently with the
development or a plan to finance needed public facilities in time to
assure retention of an adequate level of service.

So it is clear that the City must make findings of “appropriate provisions” for
potable water supplies in this case by the time of final plat approval. The question -
of whether such a finding must be based on water rights held by the City at the
time of final plat approval is apparently a case of first impression. Since final plat
approval is expected at some time in the future and since a reviewing city or other
governmental agency might be faced with a situation different than the apparent
present circumstances of the City in this case, it seems appropriate to defer the
determination of “appropriate provision” until the time of final plat approval. If
the determination were to be made today on this record, this Court would conclude
the City would have to require a showing of approved and available water rights
sufficient to serve all currently approved and to-be approved subdivisions. The
City’s suggested finding of a “reasonable expectation” based on historical
provision of potable water would be considered 1nsufﬁc1ent to satisfy this

condition.
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This Court will remand the case to the City of Yelm for the amendment of the
condition as described above, deleting the “/or” to make clear that the finding of
adequacy must be made no later than final plat approval; and for further
consideration of the applications consistent with this decision. Petitioner is
entitled to notice of the entry of findings by the City on the issue of “appropriate
provisions ... for potable water supplies” at such time as they are made on each
application and may then seek appropr_iate court review, if necessary.

Counsel may present a revised proposed order consistent with this dec1s1on with
notice to opposing parties on any civil motion calendar.

is Wickham
Superior Court Judge

CC Clerk, for filing
Maia Bellon, Assistant Attorney General Amzcus Department of Ecology/
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1 || to 719.66 ac-ft/yr (564 ac-ft/yr + 155.66 ac-ft/yr = 719.66 ac-ft/yr).”> Id.

The City of Yelm’s usage records show that the amount of water used by the City in
recent years exceeds its 719.66 ac-ft/yr primary water right allocation. Petitioner’s Br. Ex. B
(Attachment A). For example, in 2006, the City of Yelm used 766 ac-ft/yr of water, which
exceeded the City’s legal limit by 46.34 ac-ft/yr (766 ac-ft/yr — 719.66 ac-ft/yr = 46.34 ac-

ft/yr). Id. Thus, based on the City’s most current usage records (766 ac-ft/yr), the City lacks

~N N A LN

any capacity for new uses. The record shows that the City of Yelm does not hold primary
8 || water rights authorizing use of 910.53 ac-ft/yr (719.66 ac-ft/yr primary rights + 190.87 ac-ft/yr
9 || additional need for new subdivisions = 910.53 ac-ft/yr).
10 To the City’s credit, Ecology acknowledges that the City of Yelm has recently
11 || acquired, and Ecology has approved (on March 6, 2008—after the record in this matter was
12 || closed) for municipal supply 77 ac-ft/yr of additional primary water rights.® Badger Decl., q
13 || 15. This additional primary water right brings the City’s total portfolio of primary water rights
14 || to 796.66 ac-ft/yr. Even if this additional 77 ac-ft/yr of primary water could be considered by
15 || the Court in this matter, the amount of water needed to cover these additional residential units
16 || far exceeds the City’s current holdings of 796.66 ac-ft/yr. This is because 910.53 ac-ft/yr (the

17 | total water need including the new 568 residential units) minus 796.66 ac-ft/yr (Yelm’s current

18

3 It is unfortunate the City believes it has not received consistent information from Ecology about the
19 || amount of its water rights. However, more recently, Ecology has been very clear with the City that Groundwater
Certificate No. 3561-A (G2-*04924C) represents a non-primary (non-additive) right of 112 ac-ft/yr, which cannot
20 be included in the City’s primary water rights. See Badger Decl. ] 28, Ex. C (the City’s acknowledgement of
Ecology’s position that the 112 ac-ft/yr non-additive water right is not a primary right). Thus, in 2006-2007, the
City only held 719.66 ac-ft/yr of primary water rights, not 831.66 ac-ft/yr as the City would represent (City’s Br.
21 | at 16) to this Court. Petitioner’s Br., Ex. C (letter dated August 20, 2007 by Ecology’s Hydrogeologist Tammy
Hall). Ecology’s calculation of the City’s water rights is not a “challenge” to the “validity” of the City’s rights,
22 || but an assessment of the amount of water rights held by the City, as granted by Ecology. Further, the April 26,
2002 letter written by Ecology employee Jill Walsh to the Department of Health in relation to the City of Yelm’s
Water System Plan describing the City’s rights as being “currently limited to 676 acre-feet per year” made no
23 || distinctions about whether these water rights were primary or non-additive or both. Even if the 676 ac-ft/yr figure
used by Ms. Walsh could be read to have inadvertently added the primary portion of the City’s water rights (564
24 || ac-ft/yr) to the non-additive portion of the City’s rights (112 ac-ft/yr), Ecology has since informed the City that it
considers Groundwater Certificate No. 3561-A (G2-*04924C) to represent a non-additive right for 112 ac-ft/yr.
25 Petitioner’s Br., Ex. C; Badger Decl. ] 28, Ex. C.

This recently acquired and changed water right was previously associated with the Tahoma Valley Golf

2 and Country Club water right.

AMICUS CURIAE BRIEF OF THE 4 ATTORNEY GENERAL OF WASHINGTON
STATE OF WASHINGTON B e
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1 || quantity of primary water rights including the recently acquired 77 ac-ft/yr water right) equals
2 || a 113.87 ac-ft/yr deficit. However, because this matter is a record review, it appears that the
3 || Court’s review of the potable water supply determinations made below for the preliminary
4 | subdivision approvals is confined to the 719.66 ac-ft/yr primary water right figure.
5 In addition, Ecology understands that the first phase of the Tahoma Terra developments
6 || (Tahoma Terra Phase 1), which already received final subdivision approval from the City of
7 || Yelm prior to the date of the preliminary subdivision approvals at issue in this matter, have yet
8 | to fully hook-up to the City’s municipal supply. TTPH Br. at 5, 6, 15. The City of Yelm has
9 || issued subdivision approvals for 463 new residential units, of which only 90 have received
10 || building permits to date. Id. Assuming homes have been built on those 90 lots and they are
11 | connected to the City’s water supply, 373 Tahoma Terra Phase 1 residential units have not
12 || been connected to the City’s municipal supply. Id. This means that there will be additional
13 || demand on the City of Yelm’s potable water supply as new building permits are issued by the
14 || City for the remainder of the 373 residential units that previously received final subdivision
15 || approval. Because this additional demand has yet to be realized as part of the entire water
16 || supply demand, the City of Yelm’s water deficit if further exacerbated.
17 Finally, the City of Yelm’s preliminary subdivision approvals under appeal to this

18 || Court all include a similar provision stating the following:

19 The applicant must provide a potable water supply adequate to serve the
development at final plat approval and/or prior to the issuance of any building
20 permit except as model homes as set forth in Section 16.04.150 YMC.

21 || See TTPH’s Br., Ex. 15.” This provision allows the determination of appropriate provisions for
22 || potable water supply to be made at either the time of final plat approval, or at the later building

23 || permit stage.

24

7 Although there were five separate hearing examiner decisions on reconsideration (all under appeal in
25 this matter), Ecology will also cite to the Tahoma Terra Phase II Decision on Reconsideration (dated December 7,
2007) as a representative copy of all of the Hearing Examiner’s decisions that are at issue in this case. TTPH’s

Br., Ex. 15.
26
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1 IV. THE SUBDIVISION PROCESS
2 Subdividing land requires essentially a two-step process: preliminary plat and final plat

3 || approval. The first stage of the subdivision process is where one applies for a preliminary plat

4 || (or binding site plan) proposing subdivision of the land. See 17 William B. Stoebuck & John
5 || W. Weaver, Washington Practice: Real Estate: Property Law § 5.3 at 279 (2d ed. 2004). If the
6 || local government determines, after inviting public comments and holding a public hearing, that
7 || the provisions of RCW 58.17.110, other applicable states law, and the local government
8 || regulations have been met, a preliminary plat application can be approved. Id. at 279-282.
9 || Even if all of the requirements of RCW 58.17.110 are not met upfront, prior to preliminary plat

10 || approval, a local government can condition a preliminary plat to ensure that all of the
11 || requirements of RCW 58.17.110 are met prior to granting final plat approval. Id. at 282-283.
12 After a preliminary plat has been approved, all the requirements of the State
13 || Subdivision Law, local government regulations, and the conditions of the preliminary plat
14 || approval must be met. See HJS Development, Inc. v. Pierce County, 148 Wn.2d 451, 468-469,
15 || 61 P.3d 1141 (2003). It is at this stage in the subdivision process when land is cleared
16 || (including removal of trees if necessary) and graded in order to accommodate the subdivision.
17 || This preliminary stage requires the installation of all improvements, such as streets, alleys,
18 || sidewalks, electrical hook-ups, telephone lines, sewage disposal, and water lines.® 1d.

19 The second stage of the subdivision process is where the applicant then submits an
20 || application for a final plat. Id. This is essentially the stage where the local government
21 | verifies that all of the conditions of the preliminary plat approval have been met, including
22 || confirmation that all required improvements have been installed according to specifications.

23 || /d. Upon making this confirmation, the local government can then approve the final plat for

24

25 ¥ If all improvements are not installed prior to the final plat stage, the State Subdivision Law provides
that local governments can require the posting of bonds to insure all improvements will be installed within a

2 specified period of time. RCW 58.17.130.
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1 || the subdivision. Id. After the local government approves and records the final plat, the
2 || subdivided lots can then be sold. See RCW 58.17.200; RCW 58.17.205. It is after final plat
3 || approval where one then applies for a building permit in order to commence construction of a
residence or building on the subdivided lot. See RCW 19.27.
V. ECOLOGY’S INTEREST IN THIS MATTER
The Washington State Legislature established Ecology as the administrator of water
resources: one of our state’s most precious natural resources. See RCW 43.21A; RCW 90.03;

RCW 90.14; RCW 90.44; RCW 90.54. Ecology administers Washington’s water permitting

O 0 NN N n b

system through issuance of decisions related to applications for water rights for surface water

10 || diversions and groundwater withdrawals. RCW 90.03.290; RCW 90.44.060. Ecology also

11 || processes and issues decisions on applications for changing and transferring existing water
12 || rights. RCW 90.03.380; RCW 90.44.100. Ecology is the agency charged with determining
13 || whether a water right permit can be granted. @~ RCW 90.03.290; RCW 90.44.060;
14 || RCW 90.03.380; RCW 90.44.100. The Washington Water Code requires that Ecology make
15 | findings about whether water sought for use can be beneficially used and whether water
16 || sought is physically and legally available for such use. See Postema v. Pollution Control
17 || Hearings Bd., 142 Wn.2d 68, 94-95, 11 P.3d 726 (2000). Ecology is charged with
18 || determining whether such an application for water use would impair existing water right
19 || holders or be detrimental to the public welfare. Id.

20 Ecology specifically regulates water rights in the Nisqually River Basin, Water
21 || Resource Inventory Area 11. See WAC 173-511. The Nisqually River is regulated pursuant
22 || to a minimum instream flow rule adopted by Ecology. See WAC 173-511-030. Numerous
23 | tributaries to the Nisqually River, including Yelm Creek, are closed to further appropriation
24 || under Ecology’s rule. See WAC 173-511-040. Ecology has also established standards for
25 || groundwater withdrawals in the Nisqually River Basin. WAC 173-511-050; see, e.g.,
26 || Postema v. Pollution Control Hearings Bd., 142 Wn.2d 68, 11 P.3d 726 (2000). Ecology’s
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1 || instream flow rules were established in order to protect the Nisqually watershed, including the
2 || watershed’s various instream values related to habitat, aesthetics, and fish. WAC 173-511-
3 || 010; see RCW 90.54.020(3). The City of Yelm’s water rights and the water associated with
4 || its pending water rights applications (that are directly related to whether the City of Yelm will
5 || be able to obtain additional municipal supply to serve these new residences) are located within
6 || the Nisqually River Basin. Petitioner’s Br., Ex. A.
7 In addition, Ecology has authority to issue enforcement orders and penalties to those
8 || who violate the Washington Water Code or the terms and conditions of water rights.
9 || RCW 90.03.600; RCW 90.03.605. Ecology’s participation as a friend of the court in this
10 | matter is not an attempt to either “adjudicate” the City of Yelm’s water rights or to “enforce”
11 || against the City through the instant case. Notwithstanding, Ecology is interested in
12 | highlighting the problem of granting a preliminary plat or binding site plan that defers
13 || securing potable water supply to the building permit stage, when there is insufficient water to
14 || supply the proposed development. Ecology notes that it has authority to enforce against the
15 || City of Yelm if it exceeds its water limitations. However, Ecology is also attempting to be
16 | proactive by participating in this matter so as to prevent possible water right violations by the
17 | City of Yelm, as well as other water purveyors, by over-committing water supply in
18 || contravention of RCW 58.17.110.
19 Ecology’s interest in participating in this case is to ensure that the status and content of
20 | the water rights and pending applications for additional water rights held by and related to the
21 || City of Yelm are accurately calculated in terms of the facts presented to the Court. In
22 | addition, Ecology’s interest in this matter relates to the interpretation of RCW 58.17.110 and
23 | the timing of when local governments must determine whether appropriate provisions have
24 || been made for potable water supplies in subdivision decisions. Ecology has a strong interest
25 || in this case because of the overlap between the substance and timing of local government
26
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1 || subdivision decisions and Ecology’s role in processing related applications for new water

2 || rights and changes and transfers of existing water rights.

3 V. ARGUMENT

4 | A. Standard of Review

5 As provided under the State Subdivision Law, the appeal of the City of Yelm’s
decisions to approve five new preliminary subdivisions is reviewable under the Land Use
Petition Act (LUPA), RCW 36.70C. RCW 58.17.180. This Court has authority to grant relief

8 || in a LUPA appeal if it determines that:

9 (b) The land use decision is an erroneous interpretation of the law, after
allowing for such deference as is due the construction of a law by a local
10 jurisdiction with expertise;
(c) The land use decision is not supported by evidence that is substantial
11 when viewed in light of the whole record before the court; [or]

(d) The land use decision is a clearly erroneous application of the law to the
12 facts; . ...

13 | RCW 36.70C.130(1).

14 (| B. The City Of Yelm’s Preliminary Subdivision Approvals Fail To Meet The State
Subdivision Law And Yelm’s Municipal Code

15
16 1. The State Subdivision Law and Yelm’s Municipal Code
17 This Court must determine whether the City of Yelm’s five preliminary subdivision

18 || approvals at issue in this matter comport with the requirements of the State Subdivision Law
19 || and the Yelm Municipal Code (YMC). RCW 58.17.110(2) requires that upon approval of
20 || subdivision decisions that local governments ensure that there exists “[a]ppropriate provisions
21 || are made for . . . potable water supply” and that “the public use and interest will be served by

22 | the platting of such subdivision.” The relevant portion of RCW 58.17.110(2) reads as follows:

23 A proposed subdivision and dedication shall not be approved unless the city,
town, or county legislative body makes written findings that: (a) Appropriate
24 provisions are made for public health, safety, and general welfare and for such
open spaces, drainage ways, streets or roads, alleys, other public ways, transit
25 stops, potable water supplies, sanitary wastes, parks and recreation,
playgrounds, schools and schoolgrounds and all other relevant facts, including
26 sidewalks and other planning features that assure safe walking conditions for
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1 students who only walk to and from school; and (b) the public use and interest
will be served by the platting of such subdivision and dedication.

3 || (Emphasis added.) In addition, the State Subdivision Law provides that its purpose “is to

4 || regulate the subdivision of land and to promote the public health, safety and general welfare in
5 || accordance with standards established by the state . . . to facilitate adequate provision for
6 || water, ...”. RCW 58.17.010.

7 The Yelm Municipal Code has virtually identical provisions requiring that its Hearing
8 || Examiner make written findings that “appropriate provisions” are made for potable water
9 || supply upon acting on subdivision applications. YMC 16.12.170; YMC 16.32.065. The Yelm

10 || Municipal Code also requires that the Hearing Examiner make findings that the “public interest

11 || will be served” by allowing the subdivision of the land as proposed. 7d.

12 2. The Hearing Examiner’s Decisions on Reconsideration fail to properly
condition the preliminary subdivision approvals to ensure that appropriate

13 provisions will be made for potable water supply as a prerequisite for final
plat approval

14

15 The crux of this appeal is whether the condition on the Hearing Examiner’s Decisions

16 | on Reconsideration (dated December 7, 2007) for the five preliminary subdivisions regarding
17 || the potable water supply determination was legally adequate. All of the subdivision approvals

18 || include a similar provision stating the following:

19 The applicant must provide a potable water supply adequate to serve the
development at final plat approval and/or prior to the issuance of any building
20 permit except as model homes as set forth in Section 16.04.150 YMC.

21 || Petitioner’s Br., Ex. K (emphasis added). The “condition” included in the City of Yelm’s
22 || preliminary subdivision approvals allows the option (per the Hearing Examiner’s use of
23 || “and/or” in the condition) of the potable water supply provisions to be made as late as the
24 | building permit stage. The Court should order that the Hearing Examiner’s reference to the

25 || building permit stage in the water supply condition be struck. The deferral of making

26
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1 || appropriate provision for potable water supply to the building permit stage is contrary to the
2 || State Subdivision Law, the Yelm Municipal Code, and the public interest.
3 The term “appropriate provision” is not defined in RCW 58.17. Words should be given

their ordinary meaning when there is no statutory definition of a word to provide guidance.

N

State v. Athan, 160 Wn.2d 354, 369, 158 P.3d 27 (2007). When words are not defined in a
statute the courts often rely on dictionary definitions to supply the ordinary meaning. Id. The
word “appropriate” is defined as “specially suitable,” “fit,” and “proper.” Webster’s Third
New International Dictionary 106 (1971). The dictionary definition of “provision” is “the act

or process of providing” and the definition of “provide” is “to make ready,” “to procure in

S O X NN W

advance,” and to “get ready beforehand.” Id. at 1827. Taken together, these definitions lead to
11 | the interpretation that “appropriate provision” for potable water supply means that one must
12 || procure in advance a proper, suitable, and firm supply of potable water.

13 Ecology urges this Court to hold that a proper and suitable procurement of potable
14 || water supply is one where there is a legal water supply that would be available for use by the
15 || development as a condition precedent to approval of a final plat. The intent of the required
16 || finding of “appropriate provisions” for potable water supply under RCW 58.17.110 is to screen
17 || out clearly infirm development proposals. Ecology submits that an infirm development
18 || proposal includes a proposal to subdivide land for residential development where the developer
19 | is relying on a water purveyor that lacks sufficient quantity of potable water to actually supply
20 | the proposed new residences.’

21 Ecology takes the position that if appropriate provisions are not made for potable water

22 || supply at the time of preliminary plat and binding site plan approval, those approvals must be

23

° The fact that the Building Permit Statute (RCW 19.27.097) requires “evidence of an adequate water
24 || supply” does not in any way obviate the requirement of RCW 58.17.110 for “appropriate provisions” when the
final plat is approved. Both requirements may overlap in instances where lots are part of a subdivision or
25 || shortplat, but no such overlap would exist for single lots that are not part of either. The State Subdivision Law
preceded the Building Permit Statute by several decades, and the latter did not in any way amend or evidence an
2 intent to weaken the requirements of the former. Compare RCW 58.17.110 with RCW 19.27.097.
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1 | explicitly conditioned to require that potable water supplies actually be secured and available
2 || for the intended use prior to final plat approval. In order for a subdivision to meet the
3 || provisions of RCW 58.17.110, a preliminary permit can be conditioned requiring that firm
4 | provisions for potable water not in place at preliminary approval stage can be arranged after
5 || preliminary subdivision approval but before final subdivision approval. See e.g. Miller v. City
6 || of Port Angeles, 38 Wn.App. 904, 908-909, 691 P.2d 229 (1984). The reason why a
7 || conditional approval is acceptable for a preliminary plat but not a final plat is that
8 || RCW 58.17.110 requires appropriate provisions to be present for the “approval” of a

9 || subdivision, and that approval is complete when the final plat is approved. Thus, since the
10 || preliminary plat is not the “final” approval of the plat, the actual satisfaction of the
11 | “appropriate provisions” may be delayed until the final plat approval.'® The clear intent is that
12 || once platting is done, any buyer of that development would have assurance that all required
13 | infrastructure is legal and physically feasible, and water needed for use at the subdivision is
14 || secure.

15 Respondents Windshadow, LLC, Elaine C. Horsak, and Richard E. Slaughter admit in
16 || their response brief that both the State Subdivision Law and the Yelm Municipal Code “require
17 | that, before approving a final plat, the City must make a determination as to the adequacy of
18 || the water supply.” Brief of Respondents Windshadow, LLC, Elaine C. Horsak, and Richard E.
19 || Slaughter (Windshadow Br.) at 3. These respondents offer an alternative to the Court that the

20 || clause in the preliminary subdivision approvals that allows potable water supply adequacy

21 10 This interpretation of RCW 58.17.110 is consistent with the holding in Topping v. Pierce Cy. Bd. of
Comm 'rs, 29 Wn.App. 781, 630 P.2d 1385 (1981). The Topping Court did not rule that “appropriate provisions”
22 || for a preliminary plat may be based on as yet contingent future arrangements to be satisfied as late as the building
permit stage. By the time building permits are sought, the site may be irrevocably altered in such a way and at
5 such great expenditure that the City may feel compelled to approve building permits despite inadequate water

3 supply. Lots are typically purchased with an expectation of water supply for the proposed residence. The
statutory requirement of RCW 58.17.110 of “appropriate provisions” for potable water supply would be rendered
24 || all but meaningless if it may be satisfied by simply stating in a preliminary plat that “appropriate provisions” must
be in place before a building permit is issued. The City’s reading of RCW 58.17.110 renders the required finding
25 of “appropriate provisions” for potable water supply vacuous. Under it, “appropriate provisions” can be found in
all cases by simply stating in the plat approval that actual legal potable water supply must be shown prior to
issuance of building permits, and not prior to the final plat approval itself.

26
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1 || determinations at the building permit stage be stricken from the condition at issue. Ecology
2 || agrees that this proposed amendment to the Hearing Examiner’s condition to ensure that
3 | appropriate provisions are made for potable water supply before approval of the final plats is
4 || an adequate remedy and would produce a revised approval that complies with the law.
5 || Further, such a remedy is within the Court’s jurisdiction to render.!!

6 3. Pending water right applications do not constitute “appropriate
. provisions” for potable water supply

8 The City of Yelm is designated as the purveyor of potable water for the proposed
9 || subdivisions at issue in this appeal. See TTPH’s Br., Ex. 15. Ecology acknowledges that the

10 | City is attempting to increase its municipal supply. See Badger Decl., 99 16, 17. The City has
11 | applications pending that seek new water rights as well as seek changes and transfers of
12 || existing water rights. /d. However, pending applications do not guarantee that new or changed
13 | water rights will be issued by Ecology to the City of Yelm. As described in more detail, supra
14 1l'in § V, Ecology’s evaluation of new water right applications and applications for changes and
15 || transfers to existing water rights must pass a stringent statutory test. RCW 90.03.290; RCW
16 {1 90.03.380; RCW 90.44.060; RCW 90.44.100. Ecology’s review of water right applications is
17 || a complicated process that includes evaluations of hydrogeology and other scientific factors, as
18 || well as the assessment of existing water rights and whether such rights will be impacted by
19 || proposed new water rights or changes and transfers of existing rights.

20
21

! The City implies that the Court lacks jurisdiction over this case because it believes that the Petitioner is
22 || actually challenging water supply determinations at the final plat and building permit stage. City’s Br. at 8-9.
This appeal is about whether the condition on the preliminary subdivision approvals was appropriate. Because
23 the City allowed “appropriate provisions” to be made after final plat approval, i.e., at the building permit stage,

Ecology submits that the preliminary subdivision approvals are unlawful. This issue is squarely before the Court.
The City also attempts to portray the Hearing Examiner’s condition as intending to require appropriate provisions
24 || of potable water supply only prior to final plat (and not necessarily allowing deferral until the building permit
stage). City’s Br. at 25. Because the language in the Hearing Examiner’s condition is susceptible to interpretation
25 (since it employs “and/or™) as to when water supply must be secured, then the condition should be amended to be
made clear. And if the City truly believes this was the Hearing Examiner’s intent, then the City should not object
to striking the offensive clause.

26
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Because the City does not currently hold sufficient water rights to supply these

—

additional residential units (see § VI.B.5 below), the City will need to firmly secure additional
water supply to serve this new demand before final plat approval. If the water rights needed

for these new developments have yet to be approved for use by Ecology at the time of approval

of the final plat, Ecology submits that “appropriate provisions” have not been made for

securing a potable water supply as RCW 58.17.110 requires.

4. Public policy supports the requirement that potable water supply be firmly
in place no later than final subdivision approval

o 0 9N A WN

Sound public policy supports Ecology’s interpretation of RCW 58.17.110 that

appropriate provisions for potable water supply should firmly be in place prior to final

—
(o)

11 || subdivision approval. Waiting for the building permit stage to make such provisions, well after
12 || physical alteration of the development site and expenditure of large financial outlays, is
13 || contrary to public policy and the public interest. Further, water is a limited natural resource
14 || that is an absolutely necessary component for residential development. Acquiring new water
15 || rights or changing and transferring existing water rights to provide additional water supply is a
16 || difficult proposition this day and age.

17 Prior to final plat approval, all of the required improvements must be in place, and if
18 | water is secured well in advance before the improvements must be installed, those
19 || improvements would not be a wasted effort. Public policy supports having the questions
20 || related to available water supply answered before developers further invest in improvements
21 || and infrastructure. Having water in place early in the process would also eliminate the
22 || possibility of a lot owner’s expectations being dashed and his or her investment being stranded
23 || because there is no water to serve the actual lot. Public policy also supports reconciling the
24 | rate of subdivision approvals with the amount of available water supply, so that the cart does

25 || not get before the horse, and Ecology’s enforcement of water right limitations is not triggered.

26
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1 || This type of sound planning is consistent with Yelm’s Municipal Code, the State Subdivision

2 || Law, and the Growth Management Act, RCW 36.70A.

3 5. The City of Yelm’s water right portfolio is not sufficient to meet the needs
4 of the 568 proposed new residential units

5 The City of Yelm’s municipal water supply does not have enough capacity to cover the
6 || additional 190.87 ac-ft/yr of water needed to serve the 568 new residential connections
7 || associated with the five preliminary subdivision approvals. Because this LUPA appeal is a
8 | record review, the Court looks to the amount of water rights held by the City of Yelm during

9 || the time of the proceedings below. The record demonstrates, and it is Ecology’s position, that
10 || at the time the Hearing Examiner issued the subject preliminary subdivision approvals, the City
11 || of Yelm held 719.66 ac-ft/yr of total primary water rights.'?

12 The City of Yelm’s usage records show that the amount of water used by the City in
13 | recent years exceeds the amount of water that it holds. Petitioner’s Br., Ex. A. For example, in
14 |[ 2006, the City of Yelm used 766 ac-ft/yr of water, which exceeded the City’s legal limit by
15 || 46.34 ac-ft/yr. Id. To add the additional supply needed for the five new subdivisions (190.87

16 || ac-ft/yr), the City would need a total of 956.87 ac-ft/yr of primary water rights (190.87 ac-ft/yr

17 || new need + 766 ac-ft/yr actual historical use from 2006) to serve its present population and the
18 || new subdivisions. Even if the City of Yelm stayed within the legal limits of primary water
19 |l rights in the amount of 719.66 ac-ft/yr, it will still need a total of at least 910.53 ac-fi/yr of
20 || primary water rights to adequately serve its current needs along with these new subdivisions.

21 The City of Yelm lacks the requisite primary water rights to supply 190.87 ac-ft/yr of
22 || additional potable water needed for the five new preliminary subdivision approvals. Ecology

23

24 12 Ecology’s presentation of facts and information to this Court regarding the quantity of water rights
held by the City of Yelm is absolutely within Ecology’s purview as the water resources manager for the state.
25 The water right permits and certificates held by the City were issued to it by Ecology. Ecology’s description of
the quantity of water authorized under the City of Yelm’s current water rights is entirely appropriate and not

prohibited by any law.
26
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1 || acknowledges that the City has put considerable effort into water saving and conservation
2 || efforts. However, this still does not change the fact that based on the City’s current water right
3 || portfolio and recent water use records the City does not hold enough primary water rights to
4 || supply these five new subdivisions.
5 The Windshadow Brief argues that the 300 gpd per 1 ERU figure from the City
6 || Comprehensive Plan should not be relied on to determine the gallons per day figures required
7 || to serve these new residential units, but that based on a calculation found in the Yelm
8 || Municipal Code, the ERU figure should reflect 224 gpd rather than 300 gpd. Windshadow
9 || Br. at 11, n.6. Further, per Windshadow’s calculations, it asserts that the 568 residential units
10 || actually translates into 542 ERUs (not 568 ERUs) due to the assignment of 0.80 ERU per 1
11 || unit in a fourplex and 0.75 ERU per 1 unit in a condominium. Windshadow Br. at 10. Even if
12 || the water need for these new subdivisions was based on a calculation of 542 ERUs times 224
13 |} gpd, there is still a need for additional water supply to cover these subdivision approvals in the
14 || amount of 136 ac-ft/yr (542 ERU x 224 gpd x 365 day per year = 44,313,920 gallons per year
15 || which equals 136 ac-ft/yr).
16 Furthermore, Ecology understands that the City of Yelm previously issued final
17 || subdivision approvals for 463 additional residential units related to the first phase of the
18 || Tahoma Terra Master Planned Community (Tahoma Terra Phase 1). TTPH Br. at 5-6.
19 || Although the subdivision approvals for Tahoma Terra Phase 1 are not before this Court, the
20 || additional water demand for these residential units directly relates to the analysis of whether
21 || the City has adequate water to supply the 568 additional new residential units associated with
22 || the preliminary subdivision approvals at bar. TTPH explains that only 90 building permits
23 || have been issued for residential units associated with the Tahoma Terra Phase 1 subdivisions.
24 || TTPH Br. at 15. Thus, assuming that these 90 lots have been built-out and are connected to the
25 || City’s water supply, 373 Tahoma Terra Phase 1 residential units have not been connected to
26 || the City’s municipal supply (463 new residential units — 90 building permits = 373 lots not
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1 || connected to the City’s Supply). This means that there is an additional demand on the City of
2 || Yelm’s potable water supply that has been approved through the subdivision process that has
3 | yet to be realized. This circumstance, coupled with the City of Yelm’s use of water in excess
of its legally allotted 719.66 ac-ft/yr municipal water rights over the last few years, as
demonstrated in the record below, shows that the City of Yelm does not currently have

sufficient primary water rights to supply the new residences associated with the subject

place before the final plat approval can be granted as the State Subdivision Law requires.

4

5

6

7 || preliminary subdivision approvals. The City must ensure that additional water is firmly in
8

9 VII. CONCLUSION

0 For the foregoing reasons, the State of Washington Department of Ecology respectfully
11 | requests that the Court hold that RCW 58.17.110 requires that appropriate provisions for
12 || potable water supply must be made no later than final plat approval. The pendency of
13 | applications that seek new water rights or changes and transfer to existing water rights is not
14 || enough to meet the requirement for “appropriate provisions” for a potable water supply. The
15 || Court should hold that water rights needed to supply the development must actually be

16 || approved and available for such development no later than final plat approval.

17 DATED this Q&L‘fday of September, 2008.

18 ROBERT M. MCKENNA
Attorney General

Z Maiad) W —

MAIA D. BELLON, WSBA # 24777

21 Assistant Attorney General
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